
	PROCEEDINGS FROM INVESTIGATION TO JUDGMENT IN THE FIRST INSTANCE 

1.  INTRODUCTION 

The chart below illustrates the flow of criminal procedure in Japan. The proceedings of the murder case in this chapter are shown with bold lines and are used to illustrate the various stages of prosecution in Japan. 

2.  INVESTIGATION 

(a) Offense and Opening of Investigation 

On June 1, 1996, a murder was committed at a tavern named Fuji in Shinbashi, Minato-ku, Tokyo. On receiving an emergency call, the police hastened there, only to find that the offender had escaped. According to the employees and customers, the alleged victim was Akiko Mori, a waitress of Fuji, and the alleged offender was Taro Yamada, who had once cohabited with her. He often came to Fuji and urged her to get back together again. On that night, Taro was asking Akiko to reconsider living with him again. As she gave him the brush-off, he suddenly stabbed her with a knife in the chest and ran away. The police began gathering real evidence and interviewing witnesses, and they also had a medical expert examine the victim's body. After enough evidence was gathered to substantiate the suspicion against Taro and the necessity of his arrest, the police applied to a judge for a warrant for Taro's arrest on the charge of murder. After examining the evidence, the judge issued the warrant. The facts provided by the warrant were as follows: 




The suspect, Taro Yamada, had cohabited with Akiko Mori, but Akiko left him because he had no will to work. In June 1996, Taro called on Akiko at the tavern Fuji, where she worked, in Shinbashi, Minato-ku, Tokyo, to ask her to change her mind. When she refused, he decided to kill her and stabbed Akiko in the left chest with a knife, causing her death at the scene from excessive bleeding. 

(1) Investigation Agencies  The principal investigation agencies are the police and public prosecutors. The police usually conduct an investigation at the initial stage. While both agencies cooperate with each other, the public prosecutors may, if necessary, give suggestions and instructions to the police. (The Code of Criminal Procedure (hereinafter called "CCP"), Article 193) 

(2) Requirement of Judicial Warrants  Articles 33 and 35 of the Constitution state that no person shall be arrested, searched, or seized except upon a warrant issued by a judge, unless he is committing or has just committed an offense. The purpose of these articles is to keep compulsory measures for investigation under the control of judicial power. 

(3) Homicide  Article 199 of the Penal Code provides that a person who killed another shall be punished with death or imprisonment with correctional labor for life or for not less than three years. Because the Penal Code is worded in such a general manner, there is no legal distinction between murder, manslaughter, and infanticide, all of which should be covered by this article as long as they are committed purposely or knowingly. 

(b) Arrest 

On June 3 Taro was arrested by police officers based upon the arrest warrant when he visited a friend's house. After he was informed of the facts provided by the warrant and of the right to ask for a counsel, he was given an opportunity to explain the charge (CCP, Article 203). Taro explained: "I took out a knife not to kill Akiko but to threaten her, then she tried to take it away from me. We struggled for it, and I found the knife stuck in her chest. I was so frightened that I left there in a hurry. I never intended to kill her." The police officers considered Taro's explanation and believed it necessary to keep him in custody. Taro was detained in a custody room at the police station (the police jail). 

(4) Right to Remain Silent  Article 38 of the Constitution provides that no person shall be compelled to testify against himself. In amplification, Article 198 (2) of the CCP says, "In the case of questioning,... the suspect shall, in advance, be notified that he is not required to make a statement against his will." 

(c) Transfer to Public Prosecutor and Detention 

At 10 a.m. on June 5, the police took steps to transfer the suspect, Taro, along with documents and various items of evidence, to a public prosecutor. 

(5) Time Limitation  Article 203 (1) of the CCP says, "When a judicial police officer has arrested a suspect upon a warrant of arrest..., the police shall... take steps to transfer the suspect together with the documents and real evidence to a public prosecutor within 48 hours after the suspect was subjected to restraints, when the prosecutor thinks it necessary to detain him." 

(6) Public Prosecutor  Public prosecutors take part in the whole criminal procedure (investigation, trial, execution of sentence, and so forth). One of their most important duties is to institute and state its case. They are government attorneys in the administrative branch, and their tenure of office is well protected and guaranteed, as in the case of judges, in consideration of the quasi-judicial nature of their duties. 

The public prosecutor gave Taro an opportunity to explain the charge, and Taro repeated what he had said to the police officers. After examining the evidence already gathered, the public prosecutor believed further detention was necessary. At 4 p.m. on that day, the prosecutor requested a judge for further detention. 

(7) Specified Period of Time to Request a Judge to Detain a Suspect (CCP, Article 205: 1) When a prosecutor has received a suspect delivered in accordance with the provisions of Article 203, he shall give the suspect an opportunity for explanation. If he believes there is no need to detain the suspect, he shall release the suspect immediately, and if he believes it necessary to detain the suspect, he shall request a judge to detain the suspect within 24 hours after he receives the suspect; 

2. The time limitation mentioned in the preceding paragraph shall not exceed 72 hours after the suspect was subjected to restraints. 

On June 6 Taro was taken to Tokyo District Court in order to be heard by a judge. After explaining the pre-indictment detention procedures and notifying Taro of his right to keep silent, the judge recited the alleged facts and gave him an opportunity to comment about the allegation. 

J (Judge):
You may now comment about what I have just read, if you have anything to say.
Taro:
I did stab Akiko, but I just intended to threaten her with the knife. She tried to take it away from me. While we struggled for it, I happened to stab her in the chest.
J:
Have you retained a defense counsel?
Taro:
Not yet.
J:
You have the right to retain your defense counsel at your own expense. If you do decide to retain counsel, but do not have any information about a defense counsel, the court can help you find a lawyer to represent you through the Bar Association. Do not hesitate to apply to the court to find your counsel. If requested, the court will notify the Bar Association at your request. Do you understand?
Taro:
Yes.
J:
If you are detained, the court will notify your counsel of your detention. If you do not have your own counsel, the court will notify your spouse, a parent, or a sibling in Japan designated by you. If you have neither counsel nor such family members, the court will notify one person designated by you, such as your employer or acquaintance.
Taro:
My mother, please. She lives at my permanent domicile.
After questioning Taro, the judge examined the record of investigation. As the judge found sufficient cause for detention, the judge issued a warrant of detention (CCP, Article 207 (2)). 

(8) Reason for Detention  The judge may issue a warrant of detention when there are reasonable grounds to suspect that the suspect has committed a crime and the case falls under any one of the following:
(i) If the suspect has no fixed dwelling;
(ii) If there is sufficient cause to suspect that the suspect will destroy evidence;
(iii) If there is sufficient cause to suspect that the suspect will attempt to escape. (CCP, Articles 207 (1), 60 (1)).

(9) Period of Pre-indictment Detention  The period of pre-indictment detention is ten days from the date of the request for detention. But a judge may, if the judge deems unavoidable circumstances exist, extend the period for no longer than ten days upon request of a public prosecutor, and, regarding several special crimes, such as insurrection, further extend the period for five days (CCP, Articles 208, 208-2). 

After returning to the police jail, which is a substitute for a detention house (cf. Prison Law, Article 1 (3)), Taro decided to ask Masaaki Sato to be his defense counsel. Sato had previously represented Taro as a counsel assigned by the court in another minor case. At Taro's request, the police officer telephoned Sato. Sato promptly came to the jail and interviewed Taro. 

(10) The System of the State-Assigned Counsel  Article 37 (3) of the Constitution provides that at all times a defendant shall have the assistance of a competent counsel who shall, if the defendant is unable to secure the same by his own efforts, be assigned to his use by the State (cf. CCP, Articles 36, 37, 289). Under the present law (cf. CCP, Article 36), suspects, in contrast to defendants, are not entitled to have a state-assigned counsel. Recently, however, the "lawyer on duty" system was established by local bar associations. Under this system, it is possible for any indigent suspect to make quick contact (mostly within 24 hours) with a lawyer. The cost of the first visit is free, but subsequent ones are not. For statistics on defendants assisted by defense counsels (ordinary cases in courts of first instance and courts of second instance), see page 36, Table 1. 

(11) The Right to Have Contacts with the Defense Counsel  Article 39 (1) of the CCP says, "A defendant or a suspect placed under physical restraint in any way may, without having any official watchman present, have contacts with his defense counsel or any other person who is going to be his defense counsel upon request of the person who is entitled to select defense counsel..., and may deliver or receive any documents or any other things." 

After having interviewed Taro, Sato decided to be Taro's defense counsel and submitted the jointly signed notice of appointment of counsel to the police. 

Meanwhile, the investigation went on. The police officers confirmed where Taro had got the knife. They questioned Taro's neighbors and his relatives to get information about this case. The public prosecutor also questioned important persons to the case and recorded their statements in documents. 

(12) Documents Which Contain a Statement Given to a Public Prosecutor  As will be mentioned later, the CCP has a rule against hearsay (cf. page 19, Note (26)). However, Article 321 (1) (ii) provides that the court may use documents which contain a statement given to a public prosecutor as evidence, provided that the statutory requirements are fulfilled. As a result, these documents play a more important role in trials than the documents which contain a statement given to a police officer. 

Up to June 13 the medical expert had not completed the report of inquiry into Akiko's death as yet, and many persons still remained to be questioned. On the same day, the public prosecutor requested a judge to extend the period of detention. The judge, who deemed unavoidable circumstances existed, extended the period for ten days (CCP, Article 208 (2)). On June 23, the day before the expiration date of the detention, the public prosecutor was finally convinced that there was sufficient evidence to prove that Taro had had intent to murder by the time he bought the knife, and the public prosecutor prepared the indictment for murder against Taro. 

3.  INSTITUTION OF PROSECTION 

On June 24, the last day of the pre-indictment detention, the public prosecutor filed the indictment with Tokyo District Court. As is shown in the Indictment Sheet on page 13, the facts constituting the offense charged were much the same as those of the suspected crime in the arrest warrant, except for the time when the defendant had conceived malice aforethought. The public prosecutor claimed that the defendant had had it in his mind before he set out for the tavern and that the case was premeditated homicide. 

(13) The Concept of Monopolization of Prosecution  Article 247 of the CCP provides that prosecution shall be instituted solely by a public prosecutor. See (16).

(14) The Court of First Instance  With regard to criminal cases, either of two kinds of court shall be a court of first instance: the District Courts and the Summary Courts. The District Courts are primarily the courts of general jurisdiction, while the Summary Courts are the courts of limited jurisdiction. The latter can exercise jurisdiction only over cases relating to offenses punishable by fines or lighter punishments and other minor offenses, such as theft and embezzlement. 

(15) Summary procedure Special proceedings may be utilized for summary disposal of minor cases in the Summary Courts. Summary procedure starts when a demand for summary order is made by a public prosecutor at the same time of institution of prosecution. Before the institution, the public prosecutor shall ascertain whether the suspect has no objection to summary proceedings. The Summary Court may impose on the defendant a fine not exceeding 500,000 yen only by examining documentary and real evidence submitted by the public prosecutor without opening a public hearing. If the parties, who are not content with decisions summarily imposed, demand a formal trial, the case is handled in ordinary proceedings. More than 90 percent of total cases are disposed of by summary procedure. 
For statistics on applications for summary procedure and formal prosecution, see page 32, Figure 2. 

(16) The Concept of Discretionary Prosecution and Restraints Thereof Even when a public prosecutor is convinced of the guilt of a suspect, the prosecutor may decide not to institute prosecution at the discretion as prescribed by Article 248 of the CCP: If, after considering the character, age, and situation of the offender, the gravity of the offense, the circumstances under which the offense was committed, and the conditions subsequent to the commission of the offense, prosecution is deemed unnecessary, prosecution need not be instituted. For statistics on case dispositions by public prosecutors, see page 31, Figure 1.
Considering that public prosecutors may abuse their discretionary power or err in discretion, there are two systems under the law. One of them is the inquest on prosecution. Upon reception of an application made by a victim in a criminal case or other persons concerned, or on its own initiative, the Committee for the Inquest on Prosecution examines the propriety of the public prosecutor's decision not to institute prosecution. The Committee is composed of eleven members picked by lot from among persons eligible to vote for members of the House of Representatives. The verdict of the Committee is not binding upon the public prosecutor. This system is intended to reflect public opinion on how properly the power of prosecution is exercised. The other is quasi-prosecution procedure (CCP, Article 262 and succeeding articles). When a complainant or an accuser is dissatisfied with the decision made by a public prosecutor not to prosecute in the case of crimes of official abuse, he may apply to a District Court for co mmitting the case to a court for trial. When the court deems the application is well-founded, the court renders the ruling that the case shall be committed to a competent District Court for trial. In this case, prosecution shall be deemed to have been instituted on the case, and an attorney designated by the court shall play a role of a public prosecutor. 

INDICTMENT 

Date: June 24, 1996 

To :
Tokyo District Court
From :
Tokyo District Public Prosecutors' Office
A public action is hereby instituted in the following case: 

Hiromichi Suzuki 
Prosecutor 
Tokyo District Public Prosecutors' Office
DEFENDANT : 
(under detention pending trial)
Name :
Taro Yamada
Date of birth :
August 5, 1971
Occupation :
Employee at an Eating House
Permanent domicile :
1-1, Honmachi, Takasaki-shi, Gunma-ken
Present Address :
Jingu Heights Room 504, 2-2, Jingumae, Shibuya-ku, Tokyo
CHARGE : Homicide
SUMMARY OF THE FACT(S) : 
The defendant, having determined to take the life of Akiko Mori (then 18 years old), whom he had once cohabited with, in a rage against her on account of her indifference to him, called on her at the tavern Fuji, located at 4-13, Shinbashi, Minato-ku, Tokyo, on the night of June 1, 1996, and at approximately 11:30 p.m. on the same day, at the same place, stabbed her in the left chest with a knife in his possession, thereby causing her death soon afterwards at the same place from excessive bleeding, and thus murdered her.
PENAL ARTICLE : 
Article 199 of the Penal Code
(17) The Principle of Unbiased Indictment  Article 256 (6) of the CCP provides that no evidential document or other things which may cause the judge to frame a prejudication can be attached to nor referred to in the indictment.
This is based upon the premise that the court must approach the first day of the public trial in a completely unbiased frame of mind for the purpose of a fair trial.

(18) The Detention of the Defendant  When a prosecution is instituted against the suspect under detention, the detention will be continued automatically. The term of detention shall not exceed two months after the day of the institution of prosecution; however, where there is special necessity for continuing further detention, the term may be renewed every last day of a one-month period (CCP, Article 60 (2)). 

4.  PREPARATION FOR TRIAL, INCLUDING REQUEST FOR BAIL 

Taro's case was assigned to the third department in the Criminal Division, which was one of the three-judge courts in Tokyo District Court. The presiding judge fixed July 24 as the first date for the trial. 

(19) Collegiate Court System and Single-Judge Court System  The Court Organization Law provides that a District Court shall handle cases through a single-judge court, except in certain cases like homicide, for which the statutory penalty is severe. These cases shall be handled necessarily by a three-judge court, and other cases may be handled by a three-judge court at its own discretion. On the numbers of cases handled by single-judge courts and three-judge courts, see page 35, Figure 5. 

(20) Fixing Dates for Trial  When a trial is to require two days or more, the dates are usually fixed at certain intervals. It is rare that a trial is held continuously day after day. On the average number of trial dates and the average interval of trials (ordinary cases in the court of first instance), see page 40, Table 3.

Defense Counsel Sato began his preparation for the trial by interviewing Taro's family. Sato was informed by the public prosecutor a few days after the institution of prosecution that he would be able to inspect or copy the items of evidence that were supposed to be requested by the prosecutor for examination at the trial. He visited the Public Prosecutors' Office to inspect these items of evidence. He found that the witness Yoshinobu Takagi's statement given to the public prosecutor was quite questionable. According to the statement, Takagi saw Taro follow Akiko, who stepped backward to look at the knife, before stabbing her, which was quite contrary to Taro's explanation. Taro said that Akiko had unexpectedly stepped forward. Sato told the public prosecutor that he would give consent to all items of evidence except Takagi's recorded statement. The public prosecutor replied that he would request examination of Takagi as a witness whom he would accompany to the court on the first date for trial (cf. Rule of Criminal Procedure, Articles 178-2, 178-6, 178-7, 178-8). 

Meanwhile, Sato made a request for bail. This request was assigned to a judge belonging to the Warrant Department. While receiving the prosecutor's objection to get Taro released on bail, the judge examined the record of the case and met Sato on his request. Considering the nature of the crime and the weight of evidence that had been gathered so far, the judge rejected the request for bail. 

(22) Bail  Bail is a system for release of a defendant on condition of payment of bail money. Under the present code, bail is not available for a suspect. Article 89 of the CCP provides that when a request for bail is made, it must be allowed unless it falls within such certain exceptions as that the defendant is charged with a serious offense or there are reasonable grounds for suspecting that the defendant may destroy evidence. 

(23) Request for Bail Prior to the First Date for Trial Prior to the first date for trial, matters concerning detention are handled by a judge, usually other than those who will hear the case at the trial (cf. CCP, Article 280 (1)). It is derived from the principle of keeping the court free from prejudice concerning the case. 

On July 20, four days before the first date for trial, Sato interviewed Taro at the detention house where he had been transferred from the police jail just after the institution of prosecution and told him of the plan to deny any murderous intention. Taro agreed to it. 

The public prosecutor interviewed Takagi at the Public Prosecutors' Office in preparation for his examination as a witness to be held on the first date of the trial. 

5.  TRIAL 

At 10 a.m. on July 24 in Courtroom No. 411 on the fourth floor of the Courthouse of Tokyo District Court, Taro's trial began. 

The position of participants in the courtroom is shown in the figure below: 
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The proceedings in a trial are as follows: 
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(a) Opening Proceedings 

PJ (Presiding Judge):
This court is hereby opened. [To the defendant] Step forward, please.
The defendant stood before the witness box. The presiding judge questioned the defendant for identification about his name, permanent domicile, present address, occupation, and date of birth. 

PJ:
The trial is now being held regarding the charge against you of homicide. Have you already received the indictment? Please listen as the prosecutor reads the indictment. [To the public prosecutor] Will you please read the indictment?
The public prosecutor read aloud the facts charged and the applicable article of law written in the indictment. 

PJ:
The court is now going to hear this case based on the charge against you that has been read by the prosecutor. Be advised of the following points: You have the right to remain silent. You may refuse to answer some of the questions, or you may remain silent throughout the trial. Of course, you may choose to answer any question. However, any statement made by you in this court may be used as evidence either for or against you. Therefore, answer questions keeping this rule in mind. Do you understand?
D (Defendant):
Yes, I do.
PJ:
Now, let me ask, do you have anything to say in response to the facts just read by the prosecutor?
D:
Yes. I did stab her, but I never intended to kill her.
PJ:
I see. What is your opinion, Mr. Counsel?
DC (Defense Counsel):
Thank you, Your Honor. My opinion is the same as the defendant's. He had no malice aforethought of homicide in this case. Therefore, he is not guilty to the charge of homicide.
(b) Examination of Evidence 

PJ:
Now, we shall commence the examination of evidence. Prosecutor, make your opening statement, please.
(24) Opening Statement by the Public Prosecutor  The opening statement is made by the public prosecutor at the beginning of the examination of evidence. The opening statement makes clear the facts that the prosecution expects to prove. This procedure enables the court to control the case, since the court knows nothing about the case other than the contents of the indictment before this procedure. It also enables the defense to see the concrete plan of the prosecution to prove its case. 

The public prosecutor stood up and made the opening statement, which consisted of four matters as follows: the defendant's personal history, the situation that led to the offense, the details of the offense, and other circumstances. As for the malice aforethought that the defense had disputed, the public prosecutor told the court that the defendant went to the scene with a knife that he had purchased in advance with intent to stab Akiko to death.

PP (Public Prosecutor): 
To probe these facts, I request the court to examine the evidence listed on Evidence Card (1).
The Evidence Card listed the items of evidence and the facts the prosecution wished to prove. These items of evidence submitted by the public prosecutor included the Autopsy Report, the Report of Inspection, the written statements of Takagi, Taro's family, his relatives, and his neighbors given to the public prosecutor or police officers, and also the knife used for the offense. 

(25) The Principle of Adversary System  The present procedure adopts the principle of adversary system. Under this principle, parties take the initiative in gathering and offering evidence, though the court may examine evidence if necessary.

PJ: 
[To the defense counsel] Do you have any objections?
DC:
We consent to all the evidential documents except for No. 15, the document of Yoshinobu Takagi's statement given to the public prosecutor. We have no objections to the knife as admissible.
(26) Exclusion of Hearsay  Article 37 (2) of the Constitution guarantees the defendant's right to cross-examine a witness by stipulating that he shall be permitted full opportunity to examine all witnesses and that the defendant shall have the right of compulsory process for obtaining a witness on his behalf at public expense. Hearsay evidence cannot be used as evidence as a rule (CCP, Article 320). However, the CCP provides some exceptions: For example, when the defendant gives consent to the statements, and when the statements are made under special circumstances.

PJ:
I hereby admit the items that the defense has consented to as evidence and rule that they now be examined.
PJ:
Prosecutor, please summarize the documentary evidence and show the exhibits.
The public prosecutor read the summary of the documentary evidence in the order of Evidence Card (1) and exhibited the knife, which was received and impounded by the court afterward.

PJ:
Prosecutor, what are you going to do about the evidence to which the defense did not consent?
PP:
I withdraw the evidence, Your Honor, and now request to examine Mr. Takagi as a witness.
PJ:
Defense Counsel, do you have any objections?
DC:
No, Your Honor. Please proceed.
PJ:
The court admits Mr. Takagi as a witness. Will you please step forward to the box, Mr. Takagi?
The presiding judge questioned Takagi for identification and had him swear by reading the oath form aloud. 

W (Witness):
I swear, according to my conscience, that I will speak the truth, not to conceal anything and not to speak falsely. Witness Yoshinobu Takagi.
PJ:
Please sign and seal the oath form. As a witness, you are required to testify the truth as you have sworn. You are now under oath. You may be punished for perjury if you give a false testimony. You are also advised of your right to refuse to answer questions on the grounds that it may incriminate you or your relatives. Please tell the court if this arises.
Do you understand what I mean? 
W:
Yes. I do.
PJ:
You may proceed, Prosecutor.
(27) Notice of the Summary of Documentary Evidence  In examination of documentary evidence, the presiding judge shall have the applicant read it aloud (CCP, Article 305). The presiding judge, after hearing the opinion of the persons concerned in the case, if he deems proper, may have a person summarize the evidence, instead of reading the whole (The Rule of Criminal Procedure, Article 203-2) 

(28) Order of Questioning Article 304 of the CCP provides that a witness shall be examined by the presiding judge or associate judges first. Afterward the public prosecutor, defendant, or defense counsel may examine, but the court may change the order of examination. In actual proceedings, however, first the applicant party, next the opposite party, and lastly, though it is supplemental, the presiding judge or associate judges examine. This is mainly due to the principle of adversary system, which expects the witness to be first questioned by both parties (see (25)). 

The public prosecutor, after several brief questions as to Takagi's occupation, the time of his arrival at the tavern, and so on, examined him in detail on the offense he had witnessed. Takagi testified the same as he had stated to the public prosecutor. 

After the direct examination by the public prosecutor, the defense counsel cross-examined. He questioned Takagi as to how drunk he had been on that night, what the conversation between Taro and Akiko had been like, how clearly he was able to observe this particular incident from his seat, and so on. Finally, the presiding judge asked some supplementary questions after the cross-examination. 

PJ:
Examination of you as a witness is completed. Thank you, Mr. Takagi. Prosecutor, will you request any further evidence?
PP:
Yes, Your Honor. I would like to submit the defendant's recorded statements given to police officers and the public prosecutor, the official report on the defendant's prior record, and the answer to the inquiry on the defendant's Family Registration. They are all listed on Evidence Card (2).
(29) Confession Regarding the admissibility of confession, Article 38 (2) of the Constitution provides that confession made under compulsion, torture, or threat, or after prolonged arrest or detention, shall not be admitted in evidence. In amplification of it, Article 319 (1) of the CCP provides that confession made under compulsion, torture, or threat, or after prolonged arrest or detention, or which is suspected not to have been made voluntarily, shall not be admitted in evidence. 
Regarding evidential value of confession, Article 38 (3) of the Constitution provides that no person shall be convicted or punished in cases where the only proof against him is his own confession. In amplification of it, Article 319 (2) of the CCP provides that a defendant shall not be convicted in cases where his own confession, whether made in open court or not, is the only proof against him. 
The present code does not adopt the arraignment system, so that even where a defendant admits the guilt in court, the proceedings for fact-finding cannot be omitted (cf. CCP, Article 319 (3)). However, in this case the trial can be transformed into simplified proceedings (CCP, Articles 291-2, 307-2, and 320 (2)).
As regards the time of application for the examination of confession, the code stipulates that the examination shall not be requested until after the other items of evidence for proving facts constituting the offense are examined (CCP, Article 301). This is so that the judge will not predetermine the case on the basis of the confession.
For statistics on rate of defendants making confession (ordinary cases in the court of the first instance), see page 39, Table 2. 

PJ:
Defense Counsel, do you have any objections?
DC:
No, Your Honor, we consent to all items of the evidence as admissible.
PJ:
All right. The court admits them all. Prosecutor, please summarize each document.
The public prosecutor proceeded to do so. Revealed were Taro's juvenile delinquency record of theft and a previous offense of bodily injury through negligence in driving a car that happened five months ago. 

PP:
Your Honor, the prosecution's case is over.
PJ:
Is there any evidence for the defendant, Defense Counsel?
DC:
Yes, Your Honor. I would like to ask the defendant some questions.
PJ:
[To the defendant] Step forward, please.
The defendant stood before the box.

PJ:
[To the defense counsel] You may proceed.
In answering the counsel's questions, the defendant asserted as follows: 

He bought the knife on that day not to stab Akiko but to use it for cooking. That night he talked with her for over half an hour, but at last he was told not to visit the tavern anymore. Upon remembering the knife, he suddenly came up with the idea that he could threaten her with it to change her mind. "Think it over again, or else I'm ready to die with you," he said. When he pointed the knife at her, Akiko unexpectedly stepped forward as if to take it away from him. Then, while struggling for the knife, he found the knife stuck in her chest. He was remorseful at the incident. 

Then the public prosecutor, the presiding judge, and the associate judges asked some questions to the defendant. 

(30) Prohibition of Examination of the Defendant as Witness  Although the defendant may choose to stand as a witness under Anglo-American law, it is not allowed in Japan to let the defendant testify under oath. This means that the defendant can legally refuse to answer any question, but the defendant makes a voluntary statement, which will be admitted in evidence. 

DC:
The defense has no further evidence as to the facts charged but would like to call the defendant's mother, Maki Yamada, as a witness in proof of circumstances to be considered in sentencing. She is now in the courtroom.
(31) The One-Phase System of Criminal Proceedings  Since the court has not only to find facts but to determine the gravity of the penalty in case the defendant is found guilty, fact-finding procedure and sentencing procedure are combined into one phase. Accordingly, evidence for both fact-finding and aggravating or mitigating circumstances is produced in the same proceedings. This characteristic of the one-phase system has penetrated into the stage of pronouncing a judgment. In case of a guilty judgment, the sentence is rendered directly without first declaring the guilty decision. 

PJ:
Any Objections, Prosecutor?
PP:
No objections, Your Honor.
PJ:
The court admits Mrs.Yamada as a witness. Mrs. Yamada, will you please come to the box?
After questioning Maki Yamada for identification, the presiding judge had her read the oath form aloud and cautioned her of the punishment for perjury. The defense counsel asked her about the defendant's daily behavior, his friendship with women, his juvenile delinquency of theft, the effort to compensate the victim's family, and so on. The public prosecutor confirmed in cross-examination that the victim's family had rejected the offer of compensation. Lastly, the presiding judge asked a supplementary question as to the defendant's relationship with women. Then she was excused. 

PJ:
Prosecutor and Defense Counsel, is there any further evidence?
PP, DC:
No, Your Honor.
(c) Closing Argument 

PJ:
The examination of the evidence is completed. [To the public prosecutor] Prosecutor, please make your closing argument.
The public prosecutor made his closing argument. The prosecutor gave weight to the argument about the malice aforethought to establish his claim that this was a premeditated homicide case. Finally, the prosecutor expressed the opinion on the sentence to be imposed. 

PP:
The prosecution considers imposing a sentence of ten years' imprisonment with correctional labor to be appropriate in this case.
PJ:
[To the defense counsel] Then, your closing argument please.
The defense counsel presented the opinion about the case. The defense counsel pointed out the fact that the defendant had purchased the knife together with other kitchen supplies. The defense counsel argued it was, therefore, clear that the defendant had not had intention to kill at that time. The defense counsel also attacked the credibility of Takagi's testimony by pointing out that he had drunk too much to observe the incident accurately. He concluded it was obvious that the defendant did not have murderous intent. The presiding judge had the defendant stand before the witness box. 

PJ:
At the close of the case, do you, yourself, have anything you want to say to the court?
D:
I can't say anything but to apologize to Akiko. I would beg leniency in the judgment.
PJ:
Judgment will be rendered on August 14 at 10 a.m.
(d) Judgment 

At 10 a.m. on August 14 the court rendered the judgment in the same courtroom. 

PJ:
The court is now rendering the judgment. The defendant is hereby sentenced to eight years' imprisonment with correctional labor. Of the total number of days held under detention pending trial, ten days shall be deducted from the said period of imprisonment.
The knife under seizure shall be forfeited. Litigation costs shall be paid by the defendant. 
In the judgment, the court said that the defendant had been found guilty of homicide as he had had malice aforethought at the time when he took out the knife in front of Akiko at the tavern. In the end, the presiding judge informed the defendant of the right to appeal. 

(32) Rate of Not-Guiltv Judgement  On the rate and number of defendants found not-guilty in courts of first instance, page 42, Table 4.

(33) Sentencing  For statistics on the term of imprisonment with correctional labor imposed upon defendants by types of offense (ordinary cases in courts of first instance), see page 44, Table 5. The extremely wide range of penalties prescribed by law may be cited as one of the characteristics of Japanese penal law. The court is to choose the kind of punishment and determine its term or amount with broad discretion. Generally speaking, the broad discretion of judges in sentencing tends to bring about disparity of sentencing. But in practice the disparity is not a serious problem because of the following reasons:
(i) Putting numerous previous decisions together, the court has formed a sentencing standard, implicitly, based on the subjective and objective circumstances, such as seriousness of the offense, conditions under which the offense was committed, age and situation of the offender, and so forth. 
(ii) Both defendant and public prosecutor can appeal to the High Court on the ground of improper sentencing of the trial court, so that consequently the disparity of sentencing is modified in the High Court. 
(iii) The Japanese judiciary consists of career judges who have more or less similar background and professional experience. 

　 

APPEALS

1.  KOSO APPEAL (FIRST APPEAL) 

A party who is not content with the judgment of the first instance may file an appeal, which is called koso, with a High Court for its review alleging an error exists. It must be noted that a public prosecutor is able to appeal as well as a defendant. 

Grounds for koso appeal are: (i) non-compliance with procedural law in the trial proceedings; (ii) an error in the interpretation of or the application of law in the judgment; (iii) excessive severity or leniency of the sentence; and (iv) an error in fact-finding. 

The koso appeal's proceeding is not a new trial, in which all issues of facts are tried again, but a review of the proceedings and judgment of first instance through the original court's records. Therefore, the procedures of the koso appeal are mostly limited to oral arguments presented by the prosecution and the defense counsel, and a High Court, unlike the court of first instance, does not examine witnesses and other evidence. However, the court of koso appeal exceptionally examines a witness when it is necessary to inquire into factual matters that remain uncertain, notwithstanding the examination of the original court record.

If the court finds no error in the original judgment after reviewing the original court records and examining the factual matters, the court has to render a judgment to dismiss the appeal. On the other hand, if the court finds an error deserving reversal of the original judgment, the court has to quash the original judgment. If the court finds that the court of first instance should make further examination of evidence or render a corrected judgment, the court should remand the case to the court of first instance, and the case is tried again by the court of first instance. However, the High Court may enter a new judgment immediately, if it is possible, on the basis of the record of proceedings and of the evidence examined at the High Court and at the original court. 

In either case, no penalty heavier than that imposed by the original 

judgment can be rendered if the appeal was filed only by a defendant. It goes without saying that, in a retrial of the case, the decision of the High Court is binding on the court of first instance.

2.  JOKOKU APPEAL (SECOND APPEAL) 

The party may also file an appeal against the judgment of the court of koso appeal, which is called jokoku appeal, with the Supreme Court for its review. The grounds for jokoku appeal are limited to (i) a violation of the Constitution or an error in its interpretation, or (ii) an alleged conflict with precedents of the Supreme Court or High Court. However, the court of jokoku appeal may quash the original judgment, if the court deems it incompatible with justice not to quash it with some particular causes. The Supreme Court, as "the guardian of the Constitution," is the court of the last resort with the authority to determine the constitutionality of any law, order, regulation, or official act (Article 81 of the Constitution). 

Thus, the main objective of the jokoku appeal system, which is to secure proper interpretation of the Constitution and the law, distinguishes the proceedings of the jokoku appeal court, in which the examination of a witness never takes place, from that of the first instance or of the koso appeal. However, as the Supreme Court is the court of the last resort in the country, it has the discretion to reverse such original judgments if it deems that it is manifestly unjust not to do so.

The mode of adjudications on jokoku appeal is nearly the same as that of koso appeal: dismissing the jokoku appeal when the Supreme Court finds no error in the original judgment; or remanding the case when the Supreme Court quashes the original judgment. However, when quashing the original judgment, the Supreme Court can remand the case not to the court of koso appeal but to the court of first instance. The Supreme Court can also enter its own judgment on the case immediately when the situation permits. 


